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STATE OF MICHIGAN 
 

BEFORE THE JUDICIAL TENURE COMMISSION 
 ______________________  

COMPLAINT AGAINST:  
 
Hon. Theresa M. Brennan 
53rd District Court 
Brighton, MI  48116 
  

Formal Complaint No. 99 
Master:  Hon. William J. Giovan 

 
OBJECTION TO EXAMINERS’ NOTICE OF POTENTIALLY 

ERRONEOUS INFORMATION IN STIPULATION 

In Dana Corp v Employment Security Comm, 371 Mich 107, 110; 123 NW2d 277 (1963), 

the Supreme Court held “in … [unusually] unequivocal terms,” Shahan v Shahan, 74 Mich App 

621, 623; 254 NW2d 596 (1977), that “once … received and approved,” stipulations of fact 

submitted “to any adjudicating forum … are sacrosanct.  Neither a hearing office nor a judge may 

thereafter alter them,” which is what the Examiners ask this Commission to do, and which would 

“result[] in a denial of due process,” says Dana Corp.  The stipulation the Examiners claim is 

erroneous and should be replaced was submitted to the Master at their instigation after extensive 

negotiations by counsel over several days through multiple iterations. 

Although 50-plus years old, Dana Corp is still the law.  Not only has it not been overruled, 

it has been cited a total of 37 times, including very recently, by the Supreme Court and in multiple 

published opinions by the Court of Appeals without criticism or even questioning.  It has only 

been clarified in one regard in a way inapplicable to this case.  Dana Corp does not apply to 

stipulations of law, only to stipulations of fact.  In re Finlay Estate, 430 Mich 590, 595: 424 NW2d 

272 (1988).  This case involves the latter, not the former, so Dana Corp governs the Examiners’ 

request and precludes granting it. 
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Among the cases which have cited Dana Corp favorably are Addison Twp v Barnhart, 495 

Mich 90, 100; 845 NW2d 88 (2014); Smitter v Thornapple Twp, 494 Mich 121 133; 833 NW2d 

875 (2013; Consumers Energy Co v Acey, 483 Mich 985; 764 NW2d 280 (2009); Signature Villas, 

LLC v Ann Arbor, 269 Mich App 694, 706; 714 NW2d 392 (2006); and Nuriel v YWCA, 186 Mich 

App 141, 147; 463 NW2d 206 (1990).  The multiple (a baker’s dozen) unpublished opinions by 

the Court of Appeals are also very telling.  Opinions are not published when they routinely apply 

settled law, which Dana Corp is thereby acknowledged to be. 

If there is any question whether Dana Corp applies to stipulations in judicial discipline 

proceedings, which there should not be in light of the Supreme Court’s explicit extension of its 

holding “to any adjudicating forum,” that question has been resolved by the Commission.  In the 

case of In re Logan, 486 Mich 1050; 779 NW2d 249 (2010), the parties had reached a settlement.  

The Judge consented to a public censure.  The Supreme Court balked, however.  It remanded “for 

further explication.”  In re Logan, 779 NW2d 249 (2010)1, specifically, to answer two questions.  

On behalf of a unanimous Commission, its then-chairperson refused to do so.  The Commission 

read Dana Corp to preclude it from providing the Court with any information outside the scope of 

the stipulated facts “provided to” it by the parties.  The same position was taken in the case of In 

re Halloran, 486 Mich 1054; 783 NW2d 709 (2010). 

In sum, unless and until Dana Corp is overruled, the parties’ stipulation of November 2, 

2018, is “sacrosanct” and cannot be altered.  That means that, unless the Court used “in pectore,” 

i.e., secretly, some idiosyncratic definition of that term, which is unfathomable given how 

unequivocally it wrote, the stipulation in this case is inviolate, inviolable, unimpeachable, 

unchangeable, invincible, and untouchable.  Google – our newest verb – “meaning of sacrosanct,” 

                                                 
1 Apparently, the order is of the type not included in the official Michigan Reports. 
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and those are the meanings collected from multiple of our language’s most respected dictionaries.  

In other words, neither the Commission now, nor the Supreme Court later, can alter the stipulation, 

and, it follows, the Examiners should not have submitted to the Commission what it now claims 

are alternative or different facts.  Having put those supposed facts before the Commission taints it 

further, beyond the prejudgment inherent in its rush to seek to suspend Judge Brennan ahead of 

the upcoming de novo review.  Nor can this Commission convene a hearing, as requested by the 

Examiners, to explicate different facts.   

In addition, altering the stipulation is hardly the simple process the Examiners intimate, 

which is one of the reasons stipulations are not to be altered.  First of all, MCR 9.218’s 

authorization to take additional evidence does not give the Commission carte blanche to add, 

months after a formal hearing, any and all new evidence a party wants.  Surely, that rule does not 

create an exception to Dana Corp, not without saying something which recognizes that post-

hearing evidence can be limitless.  Also, that rule requires at least 14-days prior notice of a resumed 

hearing.  A hearing on March 4, 2019, cannot meet that requirement.   

Furthermore, Judge Brennan must be given time to line up witnesses in response.  

Reopening proofs cannot be one-sided.  That would compound the due process violation of 

ignoring the stipulation.  And coordinating multiple witnesses’ (MSP forensic experts for the 

Examiners, civilian forensic experts for Judge Brennan, AT&T employees, Ms. Milhouse, and, 

perhaps, others) availability will take more time.  Finally, a reopened public hearing is likely to 

take hours.  Examining and cross-examining multiple competing witnesses, including competing 

experts, almost always takes time.  That likely will take more time than one of the Commissioner’s 

monthly meetings, so that the Master has to be recalled.  His availability will also take time to 

achieve, as will supplementing his report.  Weeks will likely be required to accomplish all that. 
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NOW, WHEREFORE, Judge Brennan respectfully asks the Commission to reject the 

Examiners’ request that it reopen the proofs in this matter.  In the alternative, she asks that this 

matter be remanded to the Master and that the hearing scheduled for March 4, 2019, be adjourned 

until the formal hearing can be resumed and until an amended request is issued by the Master. 

Respectfully submitted, 
 
By:/s/ Dennis C. Kolenda  

Dennis C. Kolenda  
 
DICKINSON WRIGHT PLLC 
Attorneys for Hon. Theresa M. Brennan 
 
200 Ottawa Avenue NW, Suite 1000 
Grand Rapids, MI  49503 
(616) 458-1300 
dkolenda@dickinsonwright.com 


